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United States Court of Appeals for the 

District of Columbia 

No. 6552. | 

Fidelity Storage Company, Appellant, 

vs. 

Clarence T. Kingsbury. 

a Supreme Court of the District of Columbia. 

Law No. 81,271. 

Clarence. T. Kingsbury, Plaintiff, 

vs. 

Fidelity Storage Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in s^id Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Second Amended Declaration. 

Filed October 27, 1932. 

In the Supreme Court of the District of Columbia. 

Law No. 81,271. 

Clarence T. Kingsbury, Plaintiff, 

7 7 

vs. j 

Fidelity Storage Company, Defendant, j 

The plaintiff, Clarence T. Kingsbury, of the District of 
Columbia, sues the defendant, Fidelity Storage Company, 

1—6552a 
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a Virginia corporation, with offices and doing business in 
the City of Washington, District of Columbia, for that here¬ 
tofore, to wit, on September 23rd, 1929, the defendant re¬ 
ceived for the account of the U. S. Vending Machine Cor¬ 
poration or A. J. Woodruff, twenty (20) paper boxes num¬ 
bered from one (1) ! to twenty (20) for storage in its ware¬ 
house as shown by the warehouse receipt, a copy of which 
is attached hereto and hereby made a part hereof, marked 
“Plaintiff's Exhibit A"; that thereafter, on September 
30th, 1929 said warehouse receipt was endorsed by the 
U. S. Vending Machine Corporation by A. J. Woodruff, 
General Manager, and by A. J. Woodruff, personally, and 
delivered to plaintiff who has ever since been the holder 
thereof; that thereafter, on, to wit, October 10th, 1930, the 
plaintiff went to the warehouse of defendant at 1420 U 
Street, X. W., Washington, D. C., and there notified defend¬ 
ant by personally giving notice to David B. Karrick, a prin¬ 
cipal officer of defendant, that said warehouse receipt had 
been transferred to him and that he was the party entitled 
to the possession thereof, and was informed by defendant, 
through said David B. Karrick, that the property set forth 
in said warehouse receipt was at that time in the 
2 possession of defendant at its said warehouse and 
that said property would be held by defendant for 
plaintiff; that thereupon said Karrick caused plaintiff to 
be conducted to the part of said warehouse where the prop¬ 
erty in question was located and same was exhibited to 
plaintiff; that plaintiff, at the time of notifying defendant 
of his ownership of said warehouse receipt, presented said 
receipt to defendant; that thereafter, on, to wit, May 3rd, 
1931, demand was made upon said defendant, through said 
David B. Karrick, at defendant's warehouse at 1420 U 
Street, N. W., by the plaintiff for the property set forth in 
said warehouse receipt, at which time said warehouse re¬ 
ceipt was presented to defendant, and which demand was 
and still is refused by defendant; that defendant informed 
plaintiff at the time of such demand and refusal that the 
property set forth in said warehouse receipt had been sent 
by defendant to the State of Arkansas, addressed to the 
U. S. Vending Machine Corporation; that defendant has, 
by reason of the premises and in violation of plaintiff's 
rights, wrongfully and unlawfully converted the property 
set forth in said warehouse receipt. 
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Wherefore, plaintiff brings this action and claims of and 
from the defendant the sum of Eighteen Hundred Dollars 
($1800.00), being the reasonable value of the broperty 
wrongfully converted by the defendant at the time of its 
conversion, plus interest thereon at the rate of six J per cent 
per annum from the first day of June, 1931, until paid, ex¬ 
clusive of all set-offs and just grounds of defense^ besides 
costs of this proceeding. 

JAMES C. WILKES, 
JAMES E. ARTIS, 

Attorneys for Plaintiff. 

3 Affidavit of Merit. 

*###### 

District of Columbia, ss : 

Clarence T. Kingsbury, being first duly sworn, on oath 
deposes and says as follows: 

That he is the plaintiff in the above entitled cause and has 
personal knowledge of the facts and matters hereinafter set 
forth; that heretofore, on, to wit, September 30th, 1929, the 
warehouse receipt of the Fidelity Storage Company, a copy 
of which is attached hereto, and hereby made a part hereof, 
marked ‘‘Plaintiff’s Exhibit A”, was endorsed on the back 
thereof by the U. S. Vending Machine Corporation by A. J. 
Woodruff, General Manager, and by A. J. Woodruff, per¬ 
sonally, and transferred to affiant who has ever since been 
the holder hereof; that thereafter, on, to wit, October 10, 
1930, affiant went to the warehouse of defendant a*; 1420 U 
Street, N. W., Washington, D. C., and there notified defend¬ 
ant by personally giving notice to David B. Karricfy a prin¬ 
cipal officer of defendant, that said warehouse receipt had 
been transferred to him and that he was the party entitled 
to the possession thereof, and was informed by ddfendant, 
through said David B. Karrick, that the property set forth 
in said warehouse receipt was at that time in the possession 
of defendant at its warehouse and that said properly would 
be held by defendant for plaintiff; that thereupon said Kar¬ 
rick caused plaintiff to be conducted to the part of said 
warehouse where the property in question was located and 
same was exhibited to plaintiff; that affiant, at the time of 
notifying defendant of his ownership of said warehouse 
receipt, presented said receipt to defendant; thht there- 
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after, on, to wit, May 3rd, 1931, demand was made upon said 
defendant, through said David B. Karrick, at defendant’s 
warehouse at 1420 U Street, N. W., by affiant, for the 

4 property set forth in said warehouse receipt, at which 
time said warehouse receipt was presented to de¬ 
fendant, and which demand was and still is refused by de¬ 
fendant ; that defendant informed affiant at the time of such 
demand and refusal that the property set forth in said -ware¬ 
house receipt had been sent by defendant to the State of 
Arkansas, addressed to the U. S. Vending Machine Corpora¬ 
tion; that defendant has, by reason of the premises and in 
violation of plaintiff’s rights, wrongfully and unlawfully 
converted the property set forth in said warehouse receipt 
to its own use; that there is now due and owing by the de¬ 
fendant to the plaintiff the sum of Eighteen Hundred Dol¬ 
lars ($1800.00), being the reasonable value of the property 
converted bv the defendant at the time of its conversion, 
plus interest thereon at the rate of six per cent per annum 
from the first day of June, 1931 until paid, exclusive of all 
set-offs and just grounds of defense, besides costs of this 
proceeding. 

: CLARENCE T. KINGSBURY. 

Subscribed and sworn to before me this 26th day of Octo¬ 
ber, 1932. 

[seal.] KATHRYN L. FOLTZ, 

Notary Public, D. C. 

JAMES C. WILKES, 

JAMES E. ARTIS, 

Attorneys for Plaintiff. 

5 Plaintiff’s Exhibit A. 

Filed May 16, 1932. 

**#*### 

Lot 27888. Not Negotiable. 

Warehouse Receipt. 

Fidelity Storage Company 

1420 U Street, N. W. 

Phone North 3400. 

Washington, D. C., September 23rd, 1929. 

Received for the account of U. S. Vending Mach. Corp. or 
A. J. Woodruff, the goods enumerated in the schedule 
annexed upon the following terms and conditions: 


FIDELITY STORAGE CO. VS. C. T. KINGSBURY, 


5 


Goods stored at owner’s risk of damage by moth, rust, fire 
or depreciation by time. The warehouse is not responsible 
for injury to fragile articles that are not packed or for any 
articles that are packed or unpacked by other than the em¬ 
ployees of this warehouse. 

The responsibility of this Company for any piece or 
package (and the contents of such package) enumerated in 
the schedule is limited to the sum of fifty dollars, ijnless the 
value thereof is made known at the time of storing and re¬ 
ceipted for in the schedule; an additional charge will be 
made for a higher valuation. 

The responsibility of the warehouse for cartage, storage, 
handling, packing and shipping is limited to ordinary dili¬ 
gence. Goods delivered at owner’s risk at places >vhere re¬ 
ceipts are customarily refused, or where no authorized per¬ 
son is present to receipt for same; and, when delivery or 
shipping orders are incomplete, all omissions supplied by 
the warehouseman in the exercise of his best judgment and 
discretion shall be at owner’s risk. 

Bill for the first month’s charges will be presented 
6 on receipt of goods; thereafter, bills payable! monthly 
in advance unless otherwise arranged. Interest at 
rate of 6% per annum will be charged on all ovqrdue ac¬ 
counts. 

One month’s storage will be charged for any fraction of 
a month. 

If at any time storage charges remain unpaid for six 
months, the property stored, or so much of it as may be 
required to satisfy the indebtedness and expenses of sale, 
may be sold after ten days notice by advertisement in one 
of the newspapers published in this city. 

All dues must be paid before the delivery or transfer of 
goods, and no transfer will be recognized unless entered on 
the books of the warehouse. 

A reasonable allowance should be made by the owners 
for ordinary wear and tear in handling, and all claims must 
be made in writing within five days from the delivery of 
goods. 

Present this warehouse receipt and a written order when 
any goods are to be withdrawn. One day’s notice is re¬ 
quired for access to or delivery of goods. A labor! charge 
will be made for getting down goods and repiling. Also a 
charge for getting down goods for delivery. 
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For protection against moths and other vermin, goods 
must be fumigated twice during each season for which a 
charge of 25% of one month’s storage will be made for each 
fumigation, no charge less than 25 cents. We do not guar¬ 
antee against loss by moths under this process. 

This warehouse receipt should be returned when all the 
goods enumerated in the schedule are withdrawn. 

The conditions set forth above are accepted by and 
7 are binding upon both parties. 

Storage charges, $2.00 per month. 

I (Signed) C. J.LIPP, 

Secretary . 


Schedule. 


If not correct please report immediately. FNII. 


# 1 Paper box 

2 Paper box 

3 Paper box 

4 Paper box 

5 Paper box 

6 Paper box 

7 Paper box 

8 Paper box 

9 Paper box 
10 Pap^r box 


irll Paper box 

12 Paper box 

13 Paper box 

14 Paper box 

15 Paper box 

16 Paper box 

17 Paper box 

18 Paper box 

19 Paper box 

20 Paper box 


Endorsed on rear: U. S. Vending Machine Corp., A. J. 
Woodruff, Gen’l Mgr. 
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PZeas of Defendant. 


Filed December 1, 1932. 

• ###### 


Comes now the defendant Fidelity Storage Company, by 
its attorney, and for plea to the plaintiff’s second amended 
declaration filed herein denies that, on, to wit, October 10, 
1930, the plaintiff notified it by notice to David B. Karrick 
that the warehouse receipt issued by defendant for goods 
stored with it and made part of plaintiff’s declaration had 
been endorsed and transferred by the U. S. Vending Ma¬ 
chine Corporation and A. J. Woodruff and delivered to 
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plaintiff and that plaintiff was entitled to posses- 
9 sion and denies that defendant through David B. 

Karrick informed plaintiff the property covered by 
said warehouse receipt aforesaid would be held b\f defend¬ 
ant for plaintiff and denies that David B. Karrick caused 
the property aforesaid to be exhibited to plaintiff and de¬ 
nies that plaintiff at said time presented the warehouse 
receipt aforesaid to defendant or David B. Karrick or re¬ 
quested transfer of same be entered on the books of the 
warehouse. And defendant states that David B. j Karrick 
had no authority to and could not depart from the! express 
terms and conditions defendant made an absolute part and 
condition of storage of goods with it and plainly expressed 
in its uniform warehouse receipt, namely, that [all dues 
must be paid before delivery or transfer of goods find that 
no transfer of a warehouse receipt or the property covered 
thereby will be recognized unless entered on the books of 
the warehouse, and defendant states that on and sbmetime 
prior to October 10, 1930, the storage charges on tljie goods 
covered by the aforesaid warehouse receipt were in ar¬ 
rears and defendant was endeavoring to collect same and 
no transfer of said warehouse receipt had been bn Octo¬ 
ber 10, 1930, or any other date entered on the boot s of the 
warehouse, and defendant states that thereafter and some 
considerable time prior to the demand set forth in plain¬ 
tiff’s declaration said storage charges were paid] by the 
U. S. Vending Machine Corporation and on its o^der the 
goods covered by the warehouse receipt were shipped to 
the U. S. Vending Machine Corporation in accordance with 
its directions and duly receipted for by said U. S. Vend¬ 
ing Machine Corporation. 

Second. For a further plea to plaintiff’s declaration de¬ 
fendant states that under the terms and condition^ of the 
storage of the property described in plaintiff’s declaration 
and of the warehouse receipt made part thereof no delivery 
or transfer of goods could be made or recognized until all 
dues for storage had been paid and unless entered on the 
books of the warehouse; that on, to wit, October 10, 1930, 
dues from storage were in arrears and unpaid Although 
payment thereof had been demanded and no transfer of 
the goods covered by or of the warehouse receipt afore¬ 
said was made on the books of defendant’s warehouse 
and that subsequent to October 10, 1930, and prior to 
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plaintiff’s demand on to wit, May 3, 1931, the goods afore¬ 
said upon payment of charges due were shipped to 

10 the U. S. Vending Machine Corporation by its order 
to an address directed by it, and defendant states 

that any alleged oral promise such as is averred in plain¬ 
tiff’s declaration would have been beyond the power or 
authority of any employee or officer of defendant corpora¬ 
tion and invalid and without consideration moving to de¬ 
fendant or from plaintiff who made no tender of storage 
charges due to defendant. 

CHAS. H. MERILLAT, 
Attorney for Defendant 

Memoranda. 

February 20,1933.—Note of Issue, notice of trial, tiled. 
March 26, 1934.—Verdict for plaintiff for $1,375.00. 

11 Motion for New Trial. 

Filed March 29, 1934. ; 

#•##*## 


Now comes the defendant Fidelity Storage Company, a 
corporation, by its attorney Charles H. Merrillat, and moves 
the court to set aside the verdict in the above entitled cause 
and to order a new trial and for reasons therefor states: 

1. That the Court erred in not dismissing the cause for 
want of jurisdiction. 

2. That the Court erred in not directing a verdict for 
defendant. 

3. That the Court erred in refusing instructions re¬ 
quested by the defendant. 

4. That the Court erred in granting over defendant’s 
objection and exception instructions requested bv the plain¬ 
tiff. 

5. That the Court erred in admitting evidence contrary 
to law. 

6. That the Court erred in refusing contrary to law to 
admit evidence proffered by defendant. 

7. That the Court erred in its charge to the jury. 

8. That the Court erred in charging the jury contrary 
to undisputed evidence in the cause. 
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9. That the Court erred in not instructing the jury that 
it could not return a verdict in excess of fifty dollars for 
each article stored. 

10. That the Court erred in not properly charging the 
jury as to the effect of the non-negotiable receipt in evi¬ 
dence. 

CHARLES H. MERILLAfr, 

Attorney for Defendant. 

12 To Messrs. James C. Wilkes and James E. Artis, 

Denrike Bldg., Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be called 
to the attention of Chief Justice Alfred A. Wheat bn Mon¬ 
day, April 9, 1934, at 10 a. m., or as soon thereafter as 
counsel may he heard. 

CHARLES H. MERILLAT, 

Attorney for Defendant . 

Service of copy of foregoing motion acknowledged this 
29th day of March, 1934. 

JAMES C. WILKE&, 
JAMES C. ARTIS, I 
Attorneys for Plaintiff. 

13 Supreme Court of the District of Columbia. 


Saturday, April 21, 1934. 


Session resumed pursuant to adjournment, Hoi. Chief 
Justice Alfred A. Wheat, presiding. 

##••#«!# 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the fame is 
hereby overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of One Thousand Three Hundred 
Seventy-five dollars ($1,375.00), together with costs of suit 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant by itjs attor¬ 
neys of record, in open court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the gum of 
Two Thousand Dollars ($2,000.00), and a further under- 
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taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

April 26, 1934.—Supersedeas Bond on appeal approved 
and filed. 

14 Memoranda. 

April 27, 1934.—Proposed Bill of Exceptions filed. 

May 12, 1934.—Order extending time to file amendments 
to proposed Bill of Exceptions to May 31, 1934, filed. 

May 28, 1934.—Order making Bill of Exceptions part of 
record. 

15 Mandate of Court of Appeals 

Filed April 19, 1935. 

United States of America, ss : 

The President of the United States of America, to the Hon¬ 
orable the Justices of the Supreme Court of the District 
of Columbia, Greeting: 

[seal] 

Whereas, lately in the Supreme Court of the District of 
Columbia, before you, or some of you, in a cause between 
Clarence T. Kingsbury, Plaintiff, and Fidelity Storage Com¬ 
pany, Defendant, Law No. 81,271, wherein the judgment of 
the said Supreme Court entered in said cause on the 21st 
day of April, A. D. 1934, is in the following words, viz: 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is here¬ 
by overruled, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of One Thousand Three Hundred 
Seventy-five Dollars ($1,375.00), together with costs of suit 
to be taxed bv the clerk and have execution thereof. 

as by the inspection of the transcript of the record of the 
said Supreme Court, which was brought into the United 
States Court of Appeals for the District of Columbia by vir- 
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tue of an appeal, agreeably to the act of Congress in such 
case made and provided, fully and at large appears. 

And whereas, in the term of January, in the ye^r of our 
Lord one thousand nine hundred and thirty-five, the said 
cause came on to be heard before the said Court of Appeals 
on the said transcript of record, and was argued by counsel. 

On consideration whereof, it is now here ordered and ad¬ 
judged by this Court that the judgment of the said 
16 Supreme Court in this cause be, and the j same is 
hereby, reversed with costs and that the pid De¬ 
fendant recover against the said Plaintiff Clarence T. 
Kingsbury, One Hundred Thirty-eight Dollars and Forty 
Cents for its costs herein expended and have execution 
therefor. 

And it is further ordered that this cause be and the same 
is hereby remanded to the said Supreme Court with direc¬ 
tions either to grant a new trial or order judgipent for 
the amount of the verdict, conditional upon a remittitur by 
the plaintiff of the amount in excess of $1,000.00, tl}e valua¬ 
tion placed upon the goods. 

April 1, 1935. 

You, therefore, are hereby commanded that such execu¬ 
tion and further proceedings be had in said cause in con¬ 
formity with the opinion and judgment of this Court as ac¬ 
cording to right and justice and the laws of the United 
States ought to be had, the said appeal notwithstanding. 

Witness the Honorable George E. Martin, Chief Justice 
of said Court of Appeals, the 19th day of April, in i;he year 
of our Lord one thousand nine hundred and thirty-five. 


Costs of Defendant: 

Attorney . $5.00 

Clerk . 37.25 

Printing Record. r 96.15 


$138.40 

HENRY W. HODGES, 

Clerk of the United States Court 
of Appeals of the District of 
Columbia. 
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17 Supreme Court of the District of Columbia. 

Tuesday, April 23, 1935. 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

The oral motion of Charles H. Merillat, attorney for de¬ 
fendant, to set aside the judgment entered herein and to 
enter judgment for defendant against plaintiff for $138.40 
for costs, is referred to Chief Justice Wheat for such action 
as he may take thereon in complying with the mandate of 
the IT. S. Court of Appeals for the District of Columbia. 

Motion for Judgment . 

Filed June 8, 1935. 

#*####* 

Comes now the plaintiff, Clarence T. Kingsbury, by his 
attorneys, James C. Wilkes and James E. Artis, and moves 
the Court to order judgment for the amount of the verdict 
conditional upon a remittitur by the plaintiff of the amount 
in excess of One Thousand Dollars ($1,000.00). 

JAMES C. WILKES, 
JAMES E. ARTIS, 
i Attorneys for Plaintiff. 

Motion to Vacate Judgment for Costs on Mandate and 

New Trial. 

Filed June 14,1935. 

####### 

Comes now the defendant Fidelity Storage Company, a 
corporation, by its attorney Charles H. Merillat, and moves 
the Court: 

1. To vacate its judgment herein entered in favor of 
plaintiff and to enter judgment for costs on appeal in 

18 favor of defendant according to the mandate of the 
Court of Appeals filed herein. 
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2. To enter an order granting to defendant a new trial 
in the above entitled cause. 

And for reasons therefor defendant states: 

A. That the order and mandate of the Court of Appeals 

directed the judgment entered herein be reversed wj.th costs 
in favor of defendant. j 

B. That the cause was remanded with directions|“either 
to grant a new trial or order judgment for the anjount of 
the verdict, conditional upon a remittitur by the blaintiff 
of the amount in excess of $1,000, the valuation placed upon 
the goods.” 

C. That heretofore upon motion by defendant for a new 
trial on the ground that no judgment could be entered herein 
in excess of $1,000 the motion was by this court overruled 
and judgment entered on the verdict of the jury in the cause, 
one of tort for conversion due to negligence alleged^ and at 
the time therefor neither plaintiff nor the Court m^de any 
order or motion for a remittitur. 

D. That the judgment entered having been reversed for 
error by the Court of Appeals under the 7th Amendment 
to the Constitution of the United States grant of a new trial 
to defendant is compulsory. 


Attorney for Defendant. 

i 

i 

Memorandum. 

June 21, 1935.—Remittitur of Excess of Verdict over 
$1000 filed. 

i 

19 Supreme Court of the District of Columbia 

Friday, June 21, 1935. 


Session resumed pursuant to adjournment, Hon^ 
Justice Alfred A. Wheat presiding. 


Chief 


i 

Upon consideration of plaintiff’s motion filed herein, for 
judgment less the remittitur of the amount in excess of 
One Thousand Dollars ($1000.00), and the plaintiftf now, 
in open Court, accepting such remittitur and consenting 
that the former judgment herein be vacated, the motion 
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of defendant for a 1 new trial is hereby overruled, and it is 
ordered that the judgment of April 21, 1934, be, and the 
same is hereby vacated, set aside and for naught held, and 
judgment on said verdict, less the remittitur herein made 
by the plaintiff, be entered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of One Thousand Dollars 
($1000.00) with interest thereon from this date, being the 
money payable by said defendant to the plaintiff, by reason 
of the premises, together with costs of suit to be taxed by 
the clerk and have execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torney of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, ^n undertaking to act as a supersedeas 
bond is hereby filed in the sum of One Thousand Two 
Hundred Dollars ($1200.00) and a further undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Further, it is considered that the defendant recover of 
the plaintiff herein the sum of One Hundred Fifty-one 
Dollars and Ten Cents ($151.10) his appellate costs, and 
that execution thereof be had. 

20 Memorandum. 

July 8, 1935.—Supersedeas Bond ($1200.00) approved 
and filed. 

Assignment of Errors. 

Filed July 12,1935. 

******* 

Comes now the defendant by its attorney Charles H. 
Merillat and makes the following assignment of errors: 

That the Court below erred: 

1. In entering a new judgment for $1,000 for plaintiff. 

2. In denying defendant’s second motion for a new trial. 

3. In not holding that the Court having once denied de¬ 
fendant’s motion for a new trial on the ground of excessive 
damages and plaintiff then not having offered to remit 
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the Court and Plaintiff could not after reversal oq appeal 
on the ground of excessive damages thereafter under the 
common law and the 7th Amendment to the Constitution 
offer to remit or enter judgment for a smaller amount than 
the original verdict and judgment. 

4. In not holding that after having once denied defend¬ 
ant’s motion for a new trial the Court could not ajfter re¬ 
versal by the appellate court for error in the trial deny 
defendant’s motion for a new trial and the right to a new 
trial before a jury with the right to adduce additional 
evidence. 

5. In not holding that the error in admitting evidence 
over objection and exception of value in excess of $50 per 
package and in instructing the jury that it might disregard 
the limitation of liability in the warehouse receipt preju¬ 
diced or might have prejudiced the jury against defendant 
on the merits of the sharply disputed conversation between 

Kingsbury and David Karrick as to alleged waiver 
21 of the terms of the warehouse receipt. 

CHARLES H. MERILLAT^ 

Attorney for Defendant. 

Service acknowledged this lltli day of July, 1933. 

J. E. ARTIS, 

J. C. WILKES, 
Attorneys for Plaintiff. 

Designation of Record. 

Filed July 12, 1935. 
****** 

The Clerk of the Court will please prepare the trajiscript 
of record on appeal in the above entitled cause and will 
include therein the following: 

1. Second amended declaration including warehouse re¬ 
ceipt attached. 

2. Pleas filed December 1, 1932, to second aipended 
declaration. 

3. Memorandum of joinder of issue. 

4. Verdict. 

5. Motion of March 29, 1934, for new trial. 
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6. Order of April 21, 1934, overruling motion for new 
trial. 

7. Judgment on verdict and memo of notation of appeal 
and fixing bond. 

8. Memo of supersedeas bond filed. 

9. Memo of filing of bill of exceptions. 

10. Bill of exceptions (already furnished Court of Ap¬ 
peals) and memo of date of approval. 

11. Mandate of Court of Appeals filed April 19, 
1935. 

22 12. Order of reference of April 23, 1935, of oral 
motion for judgment on mandate. 

13. Motion for judgment filed June 8, 1935. 

14. Motion to vacate judgment and for new trial filed 
June 14, 1935. 

15. Remittitur filed June 21, 1935. 

16. Minute entry of June 21, 1935, of vacation of judg¬ 
ment, remittitur, defendant’s motion for new trial over¬ 
ruled, judgment for $1,000 against defendant, notation of 
appeal and bond fixed and judgment on mandate for de¬ 
fendant. 

17. Memo of bond filed on appeal. 

18. Assignment of Errors. 

19. This designation of record. 

CHARLES H. MERILLAT, 

Attorney for Defendant . 

Service of copy above designation acknowledged this 11th 
dav of Julv, 1935. 

I J. E. ARTIS, 

J. C. WILKES, 
Attorneys for Plaintiff. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered 1 to 22, both inclusive, to be a true and correct 
transcript of the record according to directions of counsel 
herein filed, copy of which is made part of this transcript, 
in cause No. 81271 at Law, wherein Clarence T. Kingsbury 
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is Plaintiff and Fidelity Storage Company is Defendant, 
as the same remains upon the tiles and of record in said 
Court. | 

In testimony whereof, I hereunto subscribe my nime and 
affix the seal of said Court at the City of Washington, in 
said District, this 13th day of September, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk. 

[Endorsed on cover:] District of Columbia Supreme 
Court. No. 6552. Fidelity Storage Company, Appellant, 
vs. Clarence T. Kingsbury. United States Court] of Ap¬ 
peals for the District of Columbia. Filed Sep. 16, 1935. 
Henry W. Hodges, Clerk. 
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IN THE 


(Unite!) States Court of appeals 

FOE THE DISTRICT OF COLUMBIA. 


No. 6552. 


Fidelity Storage Company, Appellant, 

v. 

Clarence T. Kingsbury. 


BRIEF OF APPELLANT. 


This is an appeal from a judgment of $1,000 entered 
by the court below against appellant (Rec. pp. 13-14). 
The case was an action for conversion on the ground 
that by negligence the appellant storage company had 
delivered to the U. S. Vending Machine Company cer¬ 
tain paper boxes stored with it in the name of the com¬ 
pany or A. J. "Woodruff, General Manager (p. 2), after 
Vice President Karrick of the storage company had 
orally promised appellee to hold the goods for Kings¬ 
bury, as the person to whom Woodruff for a lo^n to 
himself personally had turned over the warehouse re- 
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ceipt issued when the goods were stored. This ware¬ 
house receipt limited the responsibility of the appel¬ 
lant to $50 for each one of the 20 boxes stored, or 
$1,000 in all. 

The court below refused to limit the liability and 
instructed the jury it might disregard the provisions 
of the warehouse receipt and find for the value what¬ 
ever it might be and the jury returned a verdict on 
which judgment was entered for $1,375 (p. 8). Be¬ 
fore judgment a motion for new trial was filed on the 
ground inter alia of error in refusing to limit liability 
(pp. 8-9), and denied by the trial court. This motion 
was not before this Court on the former appeal of the 
cause inasmuch as under settled law, Barr v. Gratz, 
4 Wheaton 2i3, a motion for new trial and action 
thereon is not ordinarily considered on appeal or 
proper to be incorporated in the record on appeal. 
This Court reversed the lower court on the ground 
that the trial court had erred in admitting evidence 
of a value in excess of $50 on each package and in¬ 
structing the jury it might ignore the liability limita¬ 
tion and remanded the cause with directions “either to 
grant a new trial or order judgment for the amount of 
the verdict, conditional upon a remittor by the plain¬ 
tiff of the amount in excess of $1,000, the valuation 
placed upon the goods” (pp. 10-11). 

This Court will notice its own record and opinion and 
the fact that as shown by it there was a sharp conflict 
of opinion between Kingsbury and Karrick, vice pres¬ 
ident of appellant, as to the oral conversation be¬ 
tween them, Karrick testifying he had told Kingsbury 
goods would not be held and a warehouse receipt trans¬ 
ferred except transfer be entered on the company’s 
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books after payment of overdue storage charges, which 
had not been tendered or done. 

After ihis Court’s mandate went down, Kingsbury 
moved for judgment conditional upon filing a rejmitti- 
tur in excess oi $1,000 (p. 12). Defendant moved for 
judgment on the ground that the cause having been re¬ 
versed for error under the 7th Amendment to the 
Constitution it was entitled to a new jury trial. The 
trial court which had once denied appellant’s motion 
for a new trial on the ground the judgment for $1,375 
was excessive held as he under this Court’s opinion had 

d deny a new trial and enter [judg¬ 
ment for $1,000 on remittitur (pp. 13-14). See assign¬ 
ment of errors pp. 14-15. j 

The present appeal therefore brings up the consti¬ 
tutional question of right of trial by jury where the 
appellate tribunal reverses for error found at the trial, 
and the novel unprecedented question as to whether 
where a court has once denied defendant’s motio^i for 
new trial on the ground the verdict was excessive it 
may after reversal, in substance and effect, grant the 

motion, at plaintiff’s request, that it formerlv had Over- 

•> 

ruled when so moved by defendant and resisted by 
plaintiff. 

It is manifest that it is at best but speculation as to 
whether the effect of telling the jury that defer.dant 
had illegally attempted to limit its liability die. not 
operate to prejudice the jury against appellant and 
cause the jury to take Kingsbury’s view of the oral con¬ 
versation and reject Karrick’s since if the company 
were “putting over” an illegal limitation on its cus¬ 
tomers its officers should not be credited. 

The 7th Amendment to the Constitution of the 
United States provides: "In suits at common law, 

i ' 
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where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, 
and no fact tried by a jury, shall be otherwise re-exam¬ 
ined in any Court of the United States, than according 
to the rules of the common law ’ ’. 

This Court is a court of the United States. In 
Thompson v. Utah, 170 U. S. 343, 350, Patton v. U . S., 
281 U. S. 276, 88, and the recent case of Dimick v. 
Schiedt, 293 U. S. Advance Sheets 79 Law Ed. 257, 
it has been held, |U In order to ascertain the scope and 
meaning of the Seventh Amendment, resort must be 
had to the appropriate rules of the common law estab¬ 
lished at the time of the adoption of that constitutional 
provision in 1791”. 

In Capital Traction Co. v. Hof, 174 U. S. 1, the court 
said: “The 7th Amendment in declaring that no fact 
tried by a jury shall be otherwise re-examined in any 
court of the United States than according to the rules 
of the common law had in view the rules of the com¬ 
mon law of England and not the rules of that law as 
modified bv local statute or usage in anv of the 
states.” 

In Slocum v. New York Life Ins. Co., 228 U. S. 264, 
377-83, where the question of what can be done by a 
trial court after error at the trial has been found and 
the verdict of the jury and judgment thereon reversed 
and where on unquestionable documentary evidence a 
new trial must be for the defendant instead of plaintiff, 
was exhaustivelv considered, the court said: 

V 7 

“It matters not that it (what was done pur¬ 
suant to state practice after appellate finding 
error was committed at the trial) was in con¬ 
formity with the state statute, or with the prac¬ 
tice thereunder in the courts of the state, for 
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neither the statute nor the practice could lie fol¬ 
lowed in opposition to the Amendment, which al¬ 
though not applicable to proceedings in the (fourts 
of the several states, is controlling in the Fed¬ 
eral Courts”. | 

Hence it logically follows necessarily that we now 
must look, first to what is the common law as Ifound 
by the highest English tribunals and second, b^ our 
highest Federal Courts. 

Turning to the English authorities. In Beardmore 
v. Carrington , 2 Wils. 244, 95 Eng. Reprint 79jD, the 
Court examined the matter and stated that the Court 
was without power to either increase or dinjiinish 
damages in a tort action, mayhem on a personal inspec¬ 
tion excepted, and in no case where the damages were 
matter of opinion, speculation or ideal. The case was 
decided in 1764 and it was held the only thing the trial 
court could do was to grant a new trial. There \^as at 
the trial evidence the things stored were defective and 
worth less than $30 each. 

In Watt v. Watt, A. C. 115, 2 Amer. and Eng. Anno. 
Cases 672-4, the question was thoroughly considered 
with the matter unembarrassed by any matter other 
than damages. The action was for libel. Held^ that 
on appeal from a verdict of a jury in favor of plaintiff, 
the Court of Appeal has no power without the cojnsent 
of the defendant to fix the amount of damages whjich it 
considers reasonable and to order a new trial hnless 
the plaintiff shall consent to reduce the recovery to 
such amount as the Court deems reasonable. There had 
been no plea of justification for the libel and hence 
under English law damages only were for the jury. 
Plaintiff was willing to reduce damages from |5,000 
pounds to 1,500. The Earl of Halsbury speaking for 
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the highest court of England said he had made a care¬ 
ful examination of the authorities and it could not be 
done without consent of defendant. He said: 

“Has not the defendant the right to say that I 
will refuse to have a judgment assessed against 
me by the Court ? The law gives him the right to 
a jury and how then can the fact that a jury has 
already found a verdict against him which you 
decide cannot stand because it is unreasonable 
and excessive, displace his right to have a verdict 
of a jury upon the question”. 

It was held the verdict was an entirety and indivisible. 

Mahoney v. Frasi, 1 Crompton and M 325 (149 Eng. 
Reprint 424), was an action of trespass for breaking 
and entering a dwelling and turning plaintiff out, 
damages 1,000 pounds. The Court on appeal held the 
damages excessive. Motion made by plaintiff that the 
new trial be confined to damages and that on second 
trial the defendant might not “be allowed to question 
the points on which the Court thought the decision had 
been clearly right”. Held, “If in respect of circum¬ 
stances which have occurred at the trial it be a matter 
of right in any party to have a new trial, the Court 
cannot confine or limit the inquiry”. 

See also Bernasconi v. Farebrother, 3 Barnwell and 
Adolphus 373 to the same effect. 

Lionel Barber & Co. v. Deutsche Bank, 1 App. Div., 
Law Reports (1919), p. 304, is a case almost precisely 
on all fours with the instant matter. If there is any 
slight difference appellants position here is even 
stronger, for in the English case the matter of damages 
where error occurred was in the Court instructing the 
jury it might include 450 pounds of special damage and 
the jury brought in a general verdict for 3,000 pounds 
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damage, whereas in the Kingsbury case the errpr was 
in instructing the jury that in the general verdijct and 
reaching the amount, thereof, they should disregard a 
provision in the warehouse receipt limiting damages, 
and the jury under the erroneous instructions j disre¬ 
garded the limitation of damages and returned |a ver- 

i 

diet for $1,375, showing clearly it was influenced 
against defendant by the error of the Court. 

Barber v. Bank , supra , was an action of lib^l with 
reference to the firms credit. The decision was by the 
highest court of England, the House of Lords. The 
report shows the highest legal minds in England took 
an active interest in the legal proposition involved, 
namely, whether there being error in instruction as to 
damages the trial judge could enter judgment on plain¬ 
tiffs remittitur and reduce the judgment to 2,540 
pounds (Note cutting out the above 460 pounces) or 
must order a new trial at large as defendant insisted, 
The judges participating included Lord Haldane, Lord 
Phillimore, and others. The conclusion was that tinder 
the common law of England if defendant insisted there 
could be no remittitur and that there must und^r the 
common law be a new trial. The concluding opinion 
was by Lord Phillimore, who, summing up Watt v. 
Watt, supra , said, p. 335: 

i < That decision which I may perhaps be allowed 
to say is one of inconvenient rigor is nevertheless 
one which is unimpeachable, being founded on 
logic and binding by way of authority. The prin¬ 
ciple of it as I understand is this, where damages 
are at large and the Court of Appeal is of opin¬ 
ion that the jury has not approached the subject, 
1, in the proper judicial temper , 2, has admitted 
consideration which it ought not to have adrhitted 
or, 3, rejected or neglected considerations \vhich 


8 


it ought to have applied it is tlie right of the party 
aggrieved to have a new trial. Hence not to be 
put off by tlie Court saying that it will form its 
opinion as to the proper sum to be awarded and 
reduce or enlarge the damages accordingly. He 
is entitled to an assessment by a jury which acts 
properly. He is not to be put off by a composite 
decision or I might describe it as a resultant of 
two imperfect forces and it seems partly by a jury 
which has acted improperly and partly by a 
tribunal which has no power to assess. 7 ’ 

The foregoing is of particular and peculiar applica¬ 
tion in view of what Justice Roberts of the Supreme 
Court announced as the unanimous conclusion of the 
Supreme Court in Minneapolis, Etc . Rg. Co. v. Moquin, 
283 U. S. 520, hereafter to be referred to under our 
own decisions on the matter. 

The Canadian courts since the highest English courts 
have spoken follow the same rule, Cullen v. Canadian 
Detective Bureau, 44 Nova Scotia 322, Barter v. 
Sprague Falls Mfg. Co., 38 New Brunswick 207, Hack- 
ley v. Grand Trunk Ry. Co., 10 Ontario Law Reps. 363. 

It remains now to see what the other great English 
speaking country through its Federal Courts have said 
on the subject. 

McKeon v. Centred Stamping Co., 264 Fed. 385, was 
a personal injury negligence action. Verdict for plain¬ 
tiff. The Federal trial judge oil motion for new trial 
held there was no error other than the damages as¬ 
sessed were inadequate. The New Jersey practice act 
provided: 

“When a!new trial is ordered because the dam¬ 
ages are excessive or inadequate and for no other 
reason, the verdict shall be set aside only in re- 
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spect of damages, and shall stand good in a^l other 
respects’’. 

The trial judge granted a new trial but restricted it 
to the sole issue of damages and on new trial defendant 
was not permitted, though proffering, to prove its 
entire defense and was restricted to damages. 

On appeal held, that assuming the New Jersey statute 
was a constitutional law of that state it could not stand 

i 

against the 7th Federal Amendment which “pre¬ 
served” the right of trial by jury as fixed by the com¬ 
mon law. In its opinion the Court adverted to tljie fact 
that among our charges against Great Britain !in the 
Declaration of Independence was that we were| being 
deprived of the same jury rights as in Great Britain; 
that “preserved” meant as jury trial existed in|Great 
Britain and said this was that the jury “returned a 
single verdict and upon such verdict judgment was 
entered, and if a new trial is granted it is a trial of the 
whole case”. It concluded that the restricted t^ial as 
to damages only must be reversed because of tne re¬ 
striction. 

Coming to authorities in the United States Sujpreme 
Court bearing on the matter now before this Ccjurt. 

In Parsons v. Bedford , 3 Peters 433, the Court] said: 

“This (the 7th Amendment) is a prohibition to 
the courts of the United States to re-examine any 
facts tried by a jury in any other manner (than 
the foregoing). The only modes known to th$ com¬ 
mon law to examine such facts are the granting 
of a new trial by the court where the issub was 
tried, or to which the record was properly return¬ 
able ; or the award of a venire facias de nove, by 
an appellate court, for some error of law which 
intervened in the proceedings”. 
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In Capital Traction Co. v. Hof , 174 U. S. 1, 12, the 
Supreme Court by Mr. Justice Gray said: 

“When a trial by jury has been had in an action 
at law the facts there tried and decided cannot be 
re-examined in any court of the United States, 
otherwise than according* to the rules of the com¬ 
mon law of England; that by the rules of that law, 
no other mode of re-examination is allowed than 
upon a new trial, either granted by the Court in 
which the first trial was had or to which the 
record, was returnable, or ordered by an appellate 
court for .error in law”. 

The foregoing has no reference to trials in state 
courts. Those courts are not bound bv the 7th Amend- 
ment; it is not a fundamental constitutional rule of con¬ 
duct for them. Hence citations of state authorities as 
to what may be done in certain states having different 
constitutions or rules of trial conduct are of no impor¬ 
tance. 

In Walker v. Sauvinet, 92 U. S. 90, the Supreme 
Court held: “The 7th Amendment to the United States 
Constitution relates only to trials in the courts of the 
United States. The states so far as this amendment 
is concerned are left to regulate trials in their own 
courts in their own way”. 

Kennon v. Gilmer, 131 U. S. 22, was an action for 
personal injuries. Damages assessed generally. The 
trial court refused to grant a new trial for excessive 
damages. The Territorial Supreme Court of Montana 
reduced them and affirmed the judgment. Both parties 
sued out writs of error to the U. S. Supreme Court. A 
territorial statute authorized remission of part of a 
verdict where there was passion or prejudice evidenced 
in it. The Supreme Court held that the action of the 
appellate court “was irregular, and so far as we are 
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informed, unprecedented’’, p. 28. It said tjhe 7th 
Amendment was “in full force in all organize^. terri¬ 
tory of the United States”. 

It held, p. 29, the trial court may in the exeycise of 
its judicial discretion either absolutely deny the motion 
(for new trial on the ground of excessive damages due 
to prejudice), or grant a new trial generally, or it may 
order that a new trial be had unless the plaintiff elects 
to remit a certain part of the verdict, and tha t if he 
does so remit, judgment be entered for the rest. “And 
if the pleadings and the verdict afforded the means of 
distinguishing part of the plaintiff’s claim frf>m the 
rest, this Court might affirm the judgment ujjon the 
plaintiff’s now remitting that part”. But this Court 
has no authority to Pass Upon Any Question of Fact 
involved in the consideration of the motion for a new 
trial. And, in a case in which damages for a tort have 
been assessed by a jury at an entire sum, no court of 
laic, upon a motion for a new trial for excessive dam¬ 
ages and for insufficiency of the evidence to support 
the verdict, is authorized According to Its Own 
Estimate of the amount of damages which the plaintiff 
ought to have recovered to enter an absolute judgment 
for any other sum Than That Assessed by the Jury”. 

The Court held both parties had been prejudiced by 
the action of the Supreme Court of Montana and 
ordered its judgment reversed. 

In Minneapolis Etc. Ry. Co. v. Moquin, 383 U. S. 520, 
the Supreme Court by Justice Roberts unanimously 
reversed a verdict and judgment with a remittitur be¬ 
low on the ground that one obtained by prejudice could 

not stand and could not be cured bv remittitur and 

* 

that a litigant obtaining a verdict by such error ‘ ‘ Will 
not be permitted the benefit of calculation, which can 
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be little better than speculation, as to the extent of the 
wrong inflicted upon his opponent”. 

Without entry into the jury room, which is not per¬ 
mitted, it as Mr. Justice Roberts said above, is little 
better than speculation as to the extent to which the 
errors in evidence and instructions as to the limitation 
of liability in the warehouse receipt influenced the jury 
in determining whether Mr. Kingsbury or Mr. Karrick 
was to be believed as to their diametrically opposite 
versions of the conversation between them. Certainly 
before the jury Karrick was prejudiced by the Court 
telling the jury the warehouse receipt limitation of 
liabilitv was unlawful. 

Coming now to a case in which the Supreme Court, 
as the English law lords in the House of Lords, as the 
highest judicial tribunal did as to the common law in 
Watts v. Watts, supra, considered intensively the 7th 
Amendment and the fundamental issue as to presumed 
conveniency as against supposed rigidity in modern 
times of jury trials and errors therein. 

Slocum v. New York Life Insurance Co., 228 U. S. 
364, was an action on an insurance policy. The case 
turned on whether or not the policy was in force at 
death of the insured. The trial court refused a directed 
ve»rdict when it should have granted defendants motion 
on indisputable facts and documents. The Circuit 
Court of Appeals reversed the cause and directed the 
lower court to sustain the motion for a directed verdict 
‘ ‘ on the ground i hat the evidence did not legally admit 
of the conclusion that the policy was a subsisting con¬ 
tract of insurance at the date of death”. 

The Supreme Court said since plaintiff demanded 
his right of new trial by jury that the issue was whether 
a new trial should not have been awarded and that this 
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turned on the 7th Amendment. It agreed th<jit the 
evidence did “not admit of a finding that the policy 
was in force at the time of the insured’s death’But 
it held, it was an infraction of the 7th Amendment for 
the Circuit Court of appeals to assume to pass cfn the 
evidence. ‘ ‘ The only modes known to the common law 
to re-examine such facts are the granting of a new 
trial by the court where the issue was properly return¬ 
able; or the award of a venire facias de novo py an 
appellate court, for some error of law which inter¬ 
vened in the preceedings ”, citing the Capital Traction 
v. Hof case, supra , that the requirement that matters 
of fact must be passed on by a jury was a matter of 
“substance of right” and not of mere procedure or 
form and that when a jury trial has been hac^ and 
errors made, the only mode of re-examination was 
“according to the common law of England”, and that 
facts once found by a jury could not be tried anew save 
by a new trial by a new jury. It said the procedure 
was regarded as of real value, because, in addition to 
fully recognizing that right it “afforded an oppor¬ 
tunity for adducing further evidence rightly conducing 
to a solution of the issues”. In conclusion the Oourt 
said where as here, the pleadings “present material 
issues of fact either party is entitled to have them tried 
to the court and a jury and this is as true of a second 
trial as of the first”. 

In this connection it may be said that as shown here¬ 
inafter by a letter from the president of the vending 
machine company obtained after the trial defendant 
expects to adduce, not only new evidence as to values 
of the stored machines, but that plaintiff has no lawful 
right to the warehouse receipt and Woodruff no ilight 
to give it to Kingsbury and that the goods were law- 
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fully turned over to the U. S. Vending Machine Com¬ 
pany. As newlv discovered evidence it mav be said it 
should have ben obtained earlier but not where there 
was error at the trial. 

Gasoline Products Co . v. Champlin Refining Co., 283 
U. S. 494, was an action and counter action between the 
respective parties, constituting in reality two suits be¬ 
tween the same parties tried to one jury, McGuire v. 
Geretley, 26 App. D. C. 193, each being entitled to a 
trial and judgment on its claim against the other as 
though each had brought a separate action. The trial 
was in Maine where as in most New England states the 
7th Amendment has been made to bend or yield as mat¬ 
ter of state practice to supposed convenience and speed. 

Petitioner, Gasoline Products Co., sued to recover 
royalties alleged to be due under a patent licensing con¬ 
tract. The Champlin Company counterclaimed alleg¬ 
ing breach of ah agreement, when the licensing con¬ 
tract was made, to construct a plant for it with guaran¬ 
tee of successful operation. 

The jury returned a verdict on petitioner’s licensing 
contract and a verdict for the Champlin Company on 
its counterclaim, leaving a balance in petitioner’s favor 
for which balance the district court gave judgment. 
The Circuit Court of Appeals reversed the trial court 
for errors in its charge as to measure of damages on 
the counterclaim. In directing a new trial, following 
Maine practice, it “restricted the issue to the deter¬ 
mination of damages only” on the new trial. 

The petitioner, Gasoline Products Co., in the Su¬ 
preme Court, cbntended withdrawal from considera¬ 
tion by the second jury of the issue of liability at all 
on the counterclaim contract to erect the plant was 
invalid under the 7th Amendment. 
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The Supreme Court held, that “at commoji law, 
there Was No Practice of Setting Aside a Verdict in 
Part” and that if the verdict was erroneous a new trial 
must be granted as to all. It said, however, what! is not 
applicable in the instant case, that where there! were 
separable issues and the practice in the particular juris¬ 
diction permitted the new trial, while it must be b^ jury, 
the separable issue if correctly tried might be limited 
and that if the issue of damages was “so distinct and 
independent of the others, arising on the counter¬ 
claim ’ ’ that it might be separately tried. It held, how¬ 
ever, that there was a sharp issue and conflict as to 
what had orally occurred and that there must be, it con¬ 
cluded, a retrial as to all embraced in the counterclaim. 
It said, “where the practice permits a partial new trial 
it may not properly be resorted to unless the issue was 
distinct and separable”. It said every intenc^ment 
must be against a trial confined to damages alonb. It 
granted a new trial of all the issues. 

The Court was unanimous. Justice Stone had been 
with the minority in the Slocum case. The conclusion 
was in exact accord with what the majority had held 
in the Slocum case and was confined to state practice. 
Justice Roberts the same day rendered the opinion in 
Minneapolis, Etc. Ry. Co. v. Moquin, supra. 

There is no such practice as a partial new trial in the 
District of Columbia, nor of entry where error has been 
found above as to damages at the trial, and espebially 
where a new trial has been once refused based as to the 
motion in part for excessive damages, of entry of re¬ 
duced damages on remittitur where there has been a 
general verdict and a conflict of evidence as to dam¬ 
ages. It woud be as said in the Montana case dypra 
irregular and unprecedented in this jurisdiction and 
unconstitutional. 
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Norfolk Southern R. R. Co. v. Ferehee, 238 U. S. 
269, came up likewise in a state where there is a state 
practice of convenience on new’ trials and was before 
the Court after a ‘second trial and in a case w’liere there 
had been “special findings of fact” at the first trial 
and not a general verdict as here. The Court said the 
instances “w’ould be rare in which it wrould be proper 
to submit to a jury the question of damages without 
also permitting them to consider the conduct of the 
plaintiff at the time of the injury”. The Court said 
the special findings of fact in the first verdict had 
separated the issues but that the practice of granting 
new’ trial w’as not to be commended. The case is cited 
by counsel, but is no authority in the present case. 

The latest case, Dimick v. Schiedt, Advance Sheets 
79 Law Ed. Supreme Court reports, p. 366, brought for¬ 
ward again the old constitutional conflict whether the 
Constitution and the 7th Amendment means what it 
says or can be interpreted away by motives of con¬ 
venience and state practice and procedure. The issue 
was w’hether the jury aw r ard could be Increased because 
inadequate where the defendant consented to an in¬ 
crease the Court suggested, w’hich increase if accepted 
w’ould cause the Court to deny plaintiffs motion for 
new’ trial, the plaintiff objecting and demanding a new 
trial as of right. 

Plaintiff appealed from the judgment for the in¬ 
creased amount. The Circuit Court of Appeals re¬ 
versed the judgment for $1,500, three times the original 
or jury verdict, holding the trial court violated the 7th 
Amendment. 

The Supreme Court held that as to all cases, increase 
or decrease, except mayhem and w’here there were 
special findings, “damages must be assessed by the 
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jury and not by the Court independently thereof; and 
that where the verdict was excessive or trifling the 
remedy was to submit the case to the judgment of 
another jury ’ ’. It commented on the fact there iiad not 
been until late years a real attempt to ascertain the 
common law rule and said plaintiff could not be com¬ 
pelled to accept “an assessment partly made by a jury 
which has acted improperly, and partly by a tribunal 
which has no power to assess ”. 

Counsel have stated that they expected, as held in the 
Slocum, v. Ins. Co. case, supra , might result in a second 
trial to prove that the machines were not worth $50 
each and that Mr. Kingsbury had no right to th^m but 
the vending maching company was their lawful owner 
and they were properly returned to it. Counsel re¬ 
quested Mr. Hilland, attorney for the vending machine 
company in Washington to write to the attorney or 
president of the bankrupt vending machine company. 
The reply which was submitted to the trial court after 
reversal by this Court on the motion for a new trial, 
and which counsel expect to prove as facts, is sub¬ 
mitted herewith. i 


Warrensburg, Md., April 23rd, 1935. 

Mr. Arthur J. Hilland, 

Shoreham Building, 15th and H Streets, 
Washington, D. C. 

Dear Mr. Hilland: 

Mr. Sudduth handed me your letter to him seating 
that he thought I would remember more about it than 
he. 

I think you are right in stating that Kingsbury was 
listed as a creditor in the bankruptcy proceedings. I 
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had never been advised at any time of his claim being 
secured and if he had a claim it was evidently unse¬ 
cured. 

I did not know that he ever was in possession of the 

warehouse receipt and in any event Mr. Woodruff did 

not have any right to assign him a warehouse receipt. 

Nothing further has ever come of the stamp machine 

business and it is hard telling whether or not it ever 

will be and in case he had the machines thev in the 

•/ 

present state would be of very little value. 

The bankruptcy court accepted $250 cash for all the 
assets of the U. S. Vending Machine Corporation. 

I trust this will give you information desired. 

Yours very truly, 

P. L. Mayes. 

As the evidence in the bill of exceptions shows Mayes 
was president and chief stockholder in the vending 
machine company and Sudduth its counsel. 

It is respectfully submitted the judgment should be 
reversed and new trial ordered. 

Respectfully submitted, 

Chas. H. Merillat, 

Attorney for Defendant . 





